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DO NOT PUBLISH

UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

Inre No. 99-45896 JS
Adv. No. 99-4509 AJ

ROLLIE J. PAUL, JR and

BERTHA M PAUL

Debt or s. /

WLLIE J. LEWS,

Plaintiff,
VS.

ROLLIE J. PAUL, JR and
BERTHA M PAUL,

Def endants. /

DECI SI ON
By this adversary proceeding, plaintiff Wllie J. Lew s
(“Lewi s”) seeks a nondi schargeabl e judgnent and ot her relief
agai nst debtor Rollie J. Paul (“Paul”) pursuant to Bankruptcy
Code
88 523(a)(2),(4), and (6)!. The court will enter judgnent agai nst

IAt trial, Lewis's counsel advised the court that Lew s
(continued...)
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Paul in the sum of $45,000 plus interest pursuant to Bankruptcy
Code

8§ 523(a)(6)? inpose a constructive trust on a certain vehicle
herei nafter described, award Lewis his attorneys’ fees for the
present action pursuant to certain provisions of the California
Welfare and Institutions Code hereinafter discussed, and deny the
remai ni ng relief requested.

A. Backgr ound

On August 4, 1996, Curry Lewis (“Curry”), then aged 86 and
now deceased, fell down in his honme, and was unable to obtain
hel p for several days. On August 7, Paul cane to Curry’'s rescue
and transported himto the hospital.

Curry was in the habit of keeping |arge sunms of cash at his
house. Before Paul and Curry left for the hospital, Curry
transferred some cash to Paul. Wile in the hospital, Curry

instructed Paul to enter his home and retrieve sone firearns and

1(...continued)
was not going to assert any nondi schargeability cl ai ns agai nst

debt or Bert ha Paul.

2Bankruptcy Code 8§ 523(a)(6) provides:
A di scharge under section 727, 1141, 1228(a), 1228(b), or
1328(b) of this title does not discharge an individual debtor

from any debt—

(6) for willful and malicious injury by the debtor to another
entity or to the property of another entity;
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sonme additional cash. Paul did so, ultimtely obtaining
possessi on of the sum of $49,000 in cash. Paul contends that
Curry gave himthe noney as a gift. Lewis clainms that Curry
entrusted the noney to Paul for safekeeping, and not as a gift,

and that Paul subsequently spent all but $4,000, which he repaid.

Lewis is Curry’s nephew, and residual | egatee under Curry’s
WIl. The Inventory and Appraisenent for Curry’'s estate listed a
$45, 000 receivable owing from Paul in respect of the cash
transfer nentioned above, ownership of which is now vested in
Lewi s through passage under Curry’'s WIIl. Lew s therefore brings
this action in his capacity as Curry’s successor.

B. Conversion

The wei ght of the evidence supports Lewis’s allegation that
Paul converted the sum of $45,000. The court bases this
conclusion on the foll ow ng:

1. After he received Curry’'s cash, Paul did not imediately
deposit it in a bank account, the place where nost people would,
presunmably, place the proceeds of a large cash gift. Rather,
Paul placed it in the safe he kept at his home. Approximtely
one week l|ater, on August 14, 1996, Paul used $23, 359.87 of the
cash to fund a payoff on his car |oan, but apparently kept the
bal ance in the safe until he eventually spent it (or as to
$1,000, returned it; see the next paragraph).

2. On October 21, 1996, Leona WIIlianms, representing

Curry’'s famly, demanded in witing that Paul return the funds.

Deci si on 3




UNI TED STATES BANKRUPTCY COURT

NORTHERN DI STRI CT OF CALI FORNI A

1300 Clay Street (2d fl.)

Cakl and, CA. 94612

© 00 ~N o o b~ w N P

P
=)

[EEN
N

I
A W

e T
o ~N o o

N
o ©

N
=

N N
w N

N
~

N N
(o2 ¢!

A famly nmeeting foll owed soon thereafter (which Curry did not
attend). At the neeting, Paul agreed to repay the noney to Curry
in nmonthly installments of $500. Subsequently he surrendered two
$500 bills that he had received from Curry. Paul testified that
he so agreed nerely to keep the famly peace. All factors taken
into account, it appears to the court nore likely that Paul did
so in acknow edgnent that the noney was not his to keep.

3. On Decenber 17, 1996, Curry filed a conplaint agai nst
Paul in the California Superior Court alleging that he had
enbezzl ed the funds. (Curry died on February 23, 1997, while the
action was pending.) Although Paul argues that Curry filed suit
because he changed his m nd about the gift, the weight of the
evi dence supports Lewis’s contention that Curry did not intend to
make a gift.

4. Curry took confort in having possession of |arge anounts
of cash in his home. Yet no convincing reason presents itself
why he woul d suddenly decide to divest hinmself of that cash.

Paul argues that it was gratitude. More likely than not, Curry
entrusted the noney to Paul for safekeeping while he was in the
hospi t al .

5. Although Curry enjoyed a cl ose personal relationship with

both Paul and Lewis, Curry had no blood relationship with Paul. (C

did have a close, romantic, relationship with Paul’s sister.) Curry

survived by a nunber of blood relatives, including Lewis (his nephg
at | east four nieces, and several grand nieces and nephews, all of
received gifts under Curry’'s WII, but nothing nearly as |large as t
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$48,000 in cash that Paul clainms Curry gifted him (Curry left Le\

wife MIldred $20,000, and |left Paul’s sister and his surviving nieg¢

gifts of $10, 000 each.)

The court holds that Paul converted the sum of $45, 000 and t hs

this amount, plus interest at the rate of 10% per annum from

1

Novermber 27, 1996° i s nondi schargeabl e under Bankruptcy Code

§ 523(a)(6).

C. Constructive Trust

It is undisputed t

to fund a payoff on a |

hat Paul used $23,359.87 of Curry’s cash
oan secured by a 1992 Cadillac ElI Dorado.

According to Paul’s bankruptcy schedul es, the vehicle is one with

hi gh m | eage, and had a fair market value as of the date of the

petition of approximtely $8, 094.
California Civil Code § 2224 (West Supp. 1989) provides:

One who gains a thing by fraud, accident, m stake, undue
i nfluence, the violation of a trust, or other w ongful
act, is, unless he or she has some other and better

ri ght thereto, an

i nvoluntary trustee of the thing

gai ned, for the benefit of the person who would
ot herwi se have had it.
The court holds that under this provision, Lewis is entitled to

3See California Civil Code 88 3287(a) and 3289 (West

1997), providing for

t he paynent of interest at the rate of

10% per annum on damage awards of a sum certain, conmencing on

the day the right to
bel i eves the | ogical
woul d be November 27,

recover is vested. Here, the court
date for interest to commence accruing
1996, which is the date by which Curry’s

attorney, WIlliam G bbs, demanded that Paul return the funds.

See Exhibit 4.
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i npose a constructive trust on the vehicle because Paul had no
right to use Curry’s noney to pay off the car | oan

D. Pai n and Suffering; Fees and Costs

1. California Statutes

Lew s contends that he succeeds to Curry’s cl ai ns agai nst
Paul for pain and suffering, costs, and attorneys’ fees, and that
he is entitled to additional damages in respect thereof pursuant
to California s elder abuse statutes. One potential issue, which
the parties did not brief, is the effect of the California
Legi sl ature anmendi ng several of the applicable provisions of the
California Welfare and Institutions Code after 1996, when the
acts conpl ai ned of occurred. The court will note the
di fferences, when relevant, but for the reasons hereafter stated,
does not believe that the result herein turns on which version of
the statute governs+

Cal. Welfare and Inst. Code (hereinafter, “Welfare”) 8 15657

‘“Generally, California statutes operate only
prospectively. Cal. Civ. Code 8§ 3; Evalgelatos v. Superior
Court, 44 Cal.3d 1188, 246 Cal .Rptr. 629, 640 - 42 (1988). 1In
ARA Living Centers-Pacific, 18 Cal.App.4th 1556, 23
Cal . Rptr.2d 224 (1993), the court was called upon to determ ne
whet her certain amendnents to California Welfare and
Institutions Code 8§ 15657, enacted in 1991, operated
retroactively. 1In doing so, the court distinguished between
statutes that “nerely effected a change in the conduct of
trials”, where a statute may be retroactive, and those that
“changed the | egal consequences of past conduct by inposing
new or different liabilities based upon such conduct”, where
retroactivity would be inproper. Here, the court need not
deci de which category the post-1996 anmendnents fall into.
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(West Supp. 2000), as now in effect, provides, in relevant part:

VWhere it is proven by clear and convincing evidence
that a defendant is |iable for physical abuse as defined
in Section 15610.63, neglect as defined in Section
15610. 57, or fiduciary abuse as defined in Section
15610. 30, and that the defendant has been guilty of
reckl essness, oppression, fraud, or malice in the
comm ssion of this abuse, in addition to all other
remedi es ot herwi se provided by | aw

(a) The court shall award to the plaintiff
reasonabl e attorney's fees and costs. The term "costs”
includes, but is not limted to, reasonable fees for the
services of a conservator, if any, devoted to the
litigation of a claimbrought under this article.

(b) The limtations inposed by Section 337.34 [sic:
the reference should be to Section 377.34] of the Code
of Civil Procedure on the damages recoverabl e shall not
apply. However, the damages recovered shall not exceed
t he damages permtted to be recovered pursuant to
subdi vi sion (b) of Section 3333.2 of the Civil Code.

This provision is alnost the sane as the provision that was in
effect in 1996, the only difference being the statutory cross-
references. See Welfare 8 15657, West, Westlaw, through 1997
| egi sl ation.

Thus, as a matter of California | aw, a decedent’s successor
is not prohibited fromrecovering on the decedent’s claimfor
pain and suffering, and attorneys’ fees and costs, if the
successor establishes by clear and convincing evidence that the
def endant comm tted physical abuse, neglect, or fiduciary abuse,

as defined in the statute. See ARA Living Centers-Pacific, lnc.

v. Superior Court, 18 Cal. App. 4th 1556, 23 Cal. Rptr. 2d 224
(1993).

Here, there is no claimof physical abuse or neglect as
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defined in Welfare 88 15610. 63 and 15610.57. Interestingly,
Wel fare

8§ 15610. 30 (West Supp. 2000), as now in effect, referenced in
Wel fare 8§ 15657, does not include any definition of “fiduciary
abuse”. Rather, it defines the term*“financial abuse”. The
court, however, will construe “fiduciary abuse” in Welfare 8§
15657 to be synonynous with “financial abuse” in Welfare 8§

15610. 30. Ot herwi se the reference in Welfare 8 15657 to

“fiduciary abuse as defined in Section 15610.30" would make no

sense.

Wel fare § 15610.30(a) (1) provides:

(a) "Financial abuse" means a situation in which
one or both of the follow ng apply:

(1) A person, including, but not limted to, one
who has the care or custody of, or who stands in a
position of trust to, an elder or a dependent adult,
t akes, secretes, or appropriates their noney or
property, to any wongful use, or with the intent to
def raud.

Thus, the definition of “financial abuse” is extrenely broad, and

i ncludes any m sappropriation of noney or property when the

victimis age 65 or older, and thus, is an “elder” under Wl fare

§ 15610. 27 (West Supp. 2000). Under this definition, Paul

commtted “financial abuse” because he m sappropriated Curry’s

money.

Deci si on 8




UNI TED STATES BANKRUPTCY COURT

NORTHERN DI STRI CT OF CALI FORNI A

1300 Clay Street (2d fl.)

Cakl and, CA. 94612

© 00 ~N o o b~ w N P

P
=)

[EEN
N

I
A W

e T
o ~N o o

N
o ©

N
=

N N
w N

N
~

N N
(o2 ¢!

Wel fare 8 15610.30, as it read in 1996°% the date on which

Paul converted the funds, provided:

“Fi duci ary Abuse” neans a situation in which any person
who has the care and custody of, or who stands in a
position of trust to, an elder or a dependent adult,

t akes, secretes, or appropriates their noney or property
to any use or purposes not in the due and | awf ul
execution of his or her trust.

Under this definition, Paul would have commtted “fiduciary
abuse”
because he stood in a position of trust to Curry after Curry

1

entrusted himwi th his cash for safekeeping® Thus, under both
the 1996 and current versions of Wl fare § 15610. 30, Paul would
have a potential liability for “fiduciary abuse”.

2. Attorneys’ Fees

Generally, parties to litigation under Bankruptcy Code §

523(a) bear their own attorneys’ fees when the issue is

5l'n 1997, the California Legislature anmended Wel fare
8 15610.30 (West, Westlaw through 1997 | egislation) to read
substantially as it does now, except that it used the term
“fiduciary abuse” rather than “financial abuse”. 1In 1998, the
Legi sl ature anended 8 15610.30 (West, Westlaw through 1998
| egi slation) again, this tinme to replace “fiduciary abuse”
with “financial abuse”, but no correspondi ng change was made
to Welfare § 15617.

ln addition, Paul testified that he had taken on a
substantial portion of the responsibility of caring for Curry
after his accident.

Deci si on 9
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di schargeability. In re Fobian, 951 F.2d 1149 (9th Cir. 1991).

An exception exists, however, when dischargeability litigation
includes state |l aw i ssues, and when attorneys’ fees for
litigating those issues are allowable under state law. |In re

Baroff, 105 F.3d 439, 441 (9th Cir. 1997). See also Cohen v. de

la Cruz, 523 U. S. 213, 219 (1998) (broadly construing

nondi schargeabl e “debt” in Bankruptcy Code 8 523(a) to include
attorneys’ fees and treble danages that are awardabl e under
applicable state | aw.)

Here, Lewis incurred substantially all of his attorneys’
fees and costs in this action to establish the fact and ampunt of
Paul’s liability under California law. It follows that he should
be allowed his attorneys’ fees and costs herein pursuant to
Vel fare
§ 15657. ARA Living Centers-Pacific, 23 Cal. Rptr. 2d at 226.

3. Pain and Suffering
Cal. Civ. Proc. 8 377.34 (West Supp. 2000) provides:

In an action or proceeding by a decedent's personal
representative or successor in interest on the
decedent's cause of action, the damages recoverable are
limted to the | oss or damage that the decedent
sustained or incurred before death, including any
penalties or punitive or exenplary danmages that the
decedent woul d have been entitled to recover had the
decedent |ived, and do not include damages for pain,
suffering, or disfigurenent.

Thus, a decedent’s successor cannot normally recover damages for
the decedent’s pain and suffering. Pursuant to Welfare 8§ 15657,

however, this limtation does not apply when the decedent’s

Deci si on 10
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successor establishes “fiduciary abuse”. Lewis therefore
succeeded to any rights that Curry may have had to recover
damages for pain and suffering.

Lewi s bases his claimfor pain and suffering damages on the
testinony of several wtnesses who stated that Curry was
extrenely distraught after he failed to recover his cash from
Paul . Notw thstanding this testinony, the court declines to
award Lewi s damages for pain and suffering. For a plaintiff to
recover, the pain and suffering nust be severe, and not trivial

or transitory. See, e.qg., Pintor v. Ong, 211 Cal. App.3d 837, 259

Cal .Rptr. 577 (1989). Here, it is not clear how substanti al
Curry’s distress was, and to what extent that distress resulted
fromthe accident or the decline in Curry’s general health.

Mor eover, though not conclusive, the court also notes that
Curry’s conpl ai nt agai nst Paul did not include a cause of action
for pain and suffering. See Exhibit R It was only after Curry
died and Lewis filed a conplaint against Paul that damages

agai nst Paul for Curry’s pain and suffering were requested.

Irr

E. Puni ti ve Danmmges

Lewi s contends that he is entitled to an award of punitive
damages, as Curry’s successor. See Cal. Civ Proc. Code § 377. 34.
Under California |law, the court may inpose punitive danmages in
cases where the defendant has been guilty of “oppression, fraud,

or malice.” Cal. Civ. Code 8§ 3294(a) (West 1997). Inposition of
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damages under this provision is discretionary with the trier of

fact. See, e.qg., Beeman v. Burling, 216 Cal.App.3d 1586, 265

Cal .Rptr. 719, 726 (1990); Pickw ck Stages v. Board of Trustees,
54 Cal . App. 739 (1921).

According to the California Suprene Court, the purpose of
punitive damages is the “purely public one” of punishing
wr ongdoi ng to protect the public “fromfuture m sconduct, either
by the same defendant or other potential wongdoers.” Adans V.
Muri kam , 54 Cal.3d 105, 109 (1991) (enphasis in original).

To ascertain whether the public interest is served by an
award of punitive damages, the court nmust consider the nature of
t he wrongdoi ng, the anount of conpensatory damages awarded, and
the defendant's ability to pay the award. Adans, 54 Cal. 3d at
110-111; Neal v. Farmers Ins. Exchange, 21 Cal. 3d 925, 928-29

(1978).

Here, the court does not believe that additional punishnment
beyond renderi ng Paul’s debt nondi schargeable “w |l substantially
serve the societal interest”. Adanms, 54 Cal.3d at 110. Paul has
just gone through bankruptcy, and by definition, is left with
very little in the way of assets beyond his exenpt property. By
virtue of this Decision, he will be saddled with a |arge
nondi schargeabl e debt. Paul agreed to nake restitution before

any litigation was conmenced’. Under these circunstances, the

‘According to Lewis’s Trial Brief herein, Curry filed the
suit agai nst Paul because he was “dissatisfied with this rate
of paynment”, i.e., paynment at the rate of $500 per nonth.
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court declines to award punitive damges.

F. Concl usi on

Lewis is entitled to a judgnent against Paul in accordance
with this Decision. The court requests Lewis to submt a

proposed judgnment, which may include costs, within 15 days.

Dat ed: January 3, 2001

Edward D. Jellen
United States Bankruptcy Judge
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